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Before Cissel, Seeherman and Quinn, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

A. Schul man, Inc. has appealed fromthe final refusal
of the Trademark Exam ning Attorney to register INVISION as
a trademark for “dry solid plastic materials in bul k
powder, pellet, granule and bead formfor use in further

processing by the plastics manufacturing industry.”?!

! Application Serial No. 76/137,363, filed Septenber 28, 2000.
The application was initially filed based on an asserted bona
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Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C 81052(d), on the ground
that applicant’s mark so resenbl es the mark ENVI SI QN,
previously registered® for “plastic foam!lam nates for use
in vibration danpeni ng, as surface protection and as
cushioning material in shipping and packagi ng,” that, as
used on applicant’s identified goods, it is likely to cause
confusion or to cause m stake or to deceive.

Applicant and the Exam ning Attorney have filed appea
briefs.® Applicant did not file a reply brief, nor did it
request an oral hearing.

We reverse.

Qur determ nation of the issue of Iikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E. |I. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion anal ysis, two key considerations are the

simlarities between the marks and the simlariti es between

fide intention to use the mark in comrerce. Applicant
subsequently subm tted an anendnent to allege use, claimng first
use dates of March 6, 2001. This anmendnent was accepted by the
Exam ning Attorney on January 22, 2002.

2 Registration No. 2,402,918, issued Novenber 7, 2000.

% Applicant is advised that only a single copy of an appea

brief should be filed.
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t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the goods, the Exam ning Attorney
asserts that they are rel ated because they are both for
pl astic goods and materials. The Exam ning Attorney has
poi nted out that applicant’s specinmen brochure/sales kit is
directed to the autonobile industry, and states that
I NVI SI ON pol yol efin thernoplastics “are recommended for
soft PVC replacenent in injection nolded autonotive
interior applications.” Some of the specific applications
which are listed are “armrests and assist handles.”

The Exam ning Attorney has al so made of record a
third-party registration* with the follow ng identification
of goods:

Vi bration danpeni ng and thernopl astic
el astonmer in the formof a pellet, that
is atri-block copolyner having the
pol ystyrene phase and vinyl bonded

pol yi soprene phase, being able to nold
into various forns for use in
manuf act ure of sporting goods, interna
trimparts of autonobile [sic], inside
wal I s of vehicle, packings, gaskets,
all kind [sic] of parts of electrical
appl i ances for househol d purposes,

househol d utensils, building material s,
and flooring.

* Registration No. 1,943, 188.
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It is the Exam ning Attorney’s position that because
t he above listed goods, i.e., elastoners in the form of
pell ets, have a vibration danpeni ng purpose and are used in
aut onobi | es; because the cited registrationis for a
pl astic foamlam nate that has a vibrati on danpeni ng
pur pose; and because applicant’s plastic materials are used
i n autonobiles, this shows that the goods are rel ated.

We cannot concl ude on the basis of the foregoing
evi dence and argunent that the Ofice has nmet its burden of
denonstrating that applicant’s goods and those in the cited
registration are related for putposes of |ikelihood of
confusion. Although both types of goods are nade of
plastic, the fact that a single termcan be used to
general |y describe the goods is not a sufficient basis to
find that they are related. Harvey Hubbell Incorporated v.
Tokyo Seimtsu Co., Ltd., 188 USPQ 517 (TTAB 1975) (the
mere fact that the term*“electronic” can be used to
descri be any product that includes an el ectronic device
does not nmake a television set simlar to an electronic
m croscope, or an electronic autonotive ignition system
simlar to telenetering devices). See also, Cenera
El ectric Conpany v. G aham Magnetics | ncorporated, 197 USPQ

690 (TTAB 1977).
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Nor does the identification in the third-party
regi stration show that applicant’s goods and those in the
cited registration are related. Al though the goods in the
third-party registration are a thernoplastic polyner
pellet, and therefore appear to be simlar to applicant’s
identified goods, and have the purpose of danpening
vi brations, which is the sane purpose as the goods in the
cited registration, there are also clear differences
bet ween the goods in the cited registration and both
applicant’s goods and those in the third-party
registration. Specifically, the cited registration is for

“plastic foam!|am nates,” while applicant’s goods (and
those in the third-party registration) are not. As
appl i cant points out, plastic foam|lam nates are finished
products, while applicant’s goods, as its identification
clearly states, are designed for “further processing by the
pl astics manufacturing industry.” The Exam ning Attorney
has not provided any evidence that both applicant’s
identified goods and those identified in the cited
regi stration would be used in the autonobile manufacturing
i ndustry, or in any other industry.

It nust al so be renenbered that applicant’s

identification restricts its goods to the plastics

manuf acturing industry. The purchasers for such goods are
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sophi sti cated and know edgeabl e, and woul d exercise care in
maki ng bul k purchases. They are not likely to assune that
goods enmamnate fromthe sanme source, even if sold under
simlar marks, sinply because the goods are nmade of plastic
and coul d be used to danpen vibrations. See Electronic
Design & Sales Inc. v. Electronic Data Systens Corp., 21
uUsPQ2d 1388 (Fed. Gir. 1992).

Thus, even though there are clear simlarities between
the marks, on this record we cannot find that the goods are
sufficiently related such that the Ofice has established
that confusion is likely.>

Decision: The refusal of registration is reversed.

® W note that applicant asserted in its response to the first
Ofice action that “there are many (153) marks for “ENVISION in
many cl asses. There also are at least fifteen (15) registered or
pending marks for ‘INVISION, and at |east fourteen (14)
additional marks that contain the mark ‘INVISION .” Copi es of
third-party registrations and/or applications taken fromthe
USPTO dat abase nust be submitted in order to make such

regi strations and applications of record. Applicant did not do
so in this case, but the Exam ning Attorney never objected, nor
did he advise applicant that the nere statenment was insufficient
to make the registrations/applications of record. On the
contrary, the Exam ning Attorney di scussed applicant’s argunent
regardi ng the exi stence of these marks. Accordingly, we have
consi dered applicant’s statenment, although it is of little
probative val ue because applicant has provided no information as
to the goods or services for which the ENVI SI OV I NVI SI ON mar ks
have been registered. As a result, we cannot conclude that the
cited ENVISION mark is weak, or entitled to a limted scope of
pr ot ection.



